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Summary: In the context of non-communicable diseases prevention, this chapter aims to
harmonize health taxes and civil liability as not necessarily exclusive measures. In doing
so, it explores the argument of negative externalities, linking it to the Polluter-Pays

Principle.

I INTRODUCTION

Non-communicable diseases (NCDs), such as cancer, diabetes, and cardiovascular
and chronic respiratory diseases, result from a combination of different risk factors,
including genetic, physiological, and behavioral ones. The latter include tobacco use,
alcohol consumption, and unhealthy diets, which are considered modifiable risk factors —
and for this very reason, preventable. NCDs are responsible for 74% of all deaths
worldwide; the majority of which occur in developing countries, such as Brazil, and
disproportionately affect them on the global stage. Additionally, in these countries, people
in a situation of socioeconomical vulnerability are more likely to die from these types of
diseases, partly due to their elevated risk of exposure to harmful products.?

Modifiable NCDs risk factors could mistakenly be seen as individual choices.
However, it is undeniable that a broader context shapes behaviors.? In the global health
field, several key concepts have been developed to address this complex reality. The first
one is the social determinants of health, defined by the World Health Organization
(WHO) as the circumstances that influence people's ability to live healthy lives: where

and how they are born, grow, work, live, and age, as well as the broader set of forces and
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systems that underlie these circumstances, including social norms and political and
economic systems.* The second one is the commercial determinants of health®, which
WHO defines as the activities of the private sector that affect health either positively or
negatively.®

A series of measures have been developed to curb modifiable NCDs risk factors.’
On one hand, there is taxation of harmful products (including "health taxes," which will
be defined later); and, on the other hand, civil liability —by means of litigation— of
companies that manufacture and sell such products. For example, the Framework
Convention on Tobacco Control (FCTC), an international treaty of which Brazil is a party,
highlights both measures as important tools for tobacco control: article 6 addresses price
and tax measures to reduce demand, while article 19 deals with the adoption or promotion
of existing laws to address criminal or civil liability.® Despite other modifiable NCDs risk
factors not having their own treaties like tobacco, health taxes have also gained
prominence in their respective arenas across the world. At the same time, many countries
also have legal frameworks that open the possibility of seeking civil liability (with greater
or lesser chances of success) through litigation.

In this context, this chapter aims to harmonize health taxes and civil liability
through litigation as measures that are not mutually exclusive. To this end, we first
explore the argument of negative externalities —recently used in the public debate
regarding both measures in Brazil- and connect it, in the legal sphere, with the Polluter-
Pays Principle. Next, we examine the legal foundations of health taxes in the context of
NCD prevention, as well as those of civil liability through litigation, particularly
regarding civil liability for diffuse damages at the collective level. We argue that these

are distinct yet potentially complementary measures, with the purpose of informing public
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debate and ultimately preventing that one such measure be used as a barrier to the other

in defense of private sector interests.

I1. NEGATIVE EXTERNALITIES IN THE CONTEXT OF NON-
COMMUNICABLE DISEASES

Firstly, it is important to clarify what are externalities. They are defined as benefits
or harms that affect people other than those directly involved in the decision-making
process regarding a certain economic activity.” In the case of benefits, these are positive
externalities; in the case of harms, negative externalities.!? Pollution is a classic example:
a polluting company makes decisions based on the profit opportunities associated with its
economic activity, without considering the indirect costs —negative externalities— borne
by third parties who suffer from the pollution resulting from the same activity.!!

In the legal field, negative externalities have been particularly addressed through
the creation of the Polluter-Pays Principle (PPP). The Organization for Economic Co-
operation and Development (OECD), in 1972, defined the PPP as: “(...) the principle
used to allocate the costs of pollution prevention and control measures, to encourage the
rational use of scarce environmental resources, and to avoid distortions in international
trade and investment.” Following this definition originated from economics: “(...) this
principle means that the polluter must bear the costs of implementing the above-
mentioned measures decided by public authorities to ensure that the environment remains
in an acceptable condition”.!?

Originally, the PPP was created to prevent distortions in international trade by
focusing only on the internalization of measures for the prevention and control of chronic
pollution. However, over time, the OECD has improved and expanded the concept.

Firstly, included the need to internalize measures related to the prevention and control of
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accidental pollution,'® and then the damage resulting from environmental harms.!* Based
on OECD provisions, the PPP was consolidated within the European Union'> and
referenced in several multilateral conventions, most notably in Principle 16 of the Rio
Declaration, in 1992.1°

In Brazil, the PPP was first established in Law No. 6.938/1981, whose article 4,
VII provides that the National Environmental Policy shall “impose on the polluter and
predator the obligation to restore and/or compensate for the damages caused.” In turn,
article 170, VI and article 225, paragraphs 1, V, 2 and 3 of the Constitution from 1988
enshrine the same principle. From these provisions, one can infer that in the Brazilian
legal framework the PPP has a strong redistributive connotation. As Ingo Wolfgang Sarlet
and Tiago Fensterseifer have asserted, the PPP aims to: “(...) internalize the ecological
costs into productive practices (ultimately, into the price of products and services),
preventing such costs from being indiscriminately (and thus unjustly) borne by society as
a whole”.!

The PPP, however, is not limited to its redistributive function of internalizing
the costs of pollution, which is primarily realized through the imposition of environmental
taxes and fees. As Nicolas de Sadeleer points out, in addition to this prominent function,
the principle has three other functions: economic integration, prevention, and
remediation.'® The first, economic integration, is crystalized in the original concept by
OECD. The second, prevention, involves the adoption of command-and-control measures
seeking to curb pollution, along with taxes and fees tied to these measures. The preventive

function should encourage polluters to reduce emissions in the most efficient and cost-
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effective way. Lastly, remediation holds the polluter accountable for causing residual
damage. In other words, it imposes liability for environmental degradation on polluters,
even if they acted with authorization and in compliance with the emission levels allowed
by laws or regulations.

The PPP has also extended to the protection of public health, even though it was
developed in the context of environmental protection. The reason is that the legal
protection of both assets —the environment and health— is intertwined through
associations, approximations, and coincidences, and sometimes even overlaps. Health
was the first constitutional foundation for environmental standards in various legal
systems, including Brazil. Building on the enshrinement of the right to health in the
Brazilian Constitution, legislative efforts then culminated in the legal protection of the
environment.'” Moreover, both the environment and health are diffuse transindividual
interests, whose communal nature consolidates them as rights of solidarity, regarded as
fundamental rights-duties. In this sense, the protection of the environment and health are
not only States’ obligations, but everyone’s, whether individuals or legal entities.?’ 2!

The interrelationships between the legal protection of the environment and
health are evident and consistent, having been recognized in precedents from Brazilian
courts, particularly in the consolidated case-law of the Federal Supreme Court, which is
Brazil’s constitutional court (Supremo Tribunal Federal — STF, in Portuguese). The STF
has even applied other environmental law principles —such as the principles of prevention

and precaution— to the protection of public health.??
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22 The application of the environmental principles of precaution and prevention in the protection of public
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use of asbestos.



III. HEALTH TAXES AND CIVIL LIABILITY: CONCEPTUAL
DIFFERENCES

In the case of products harmful to health, externalities manifest as side effects
unaccounted for by producers and consumers when deciding to produce or consume these
products.?*?* Direct negative externalities include harm to the health or well-being of third
parties,? such as the exposure to secondhand tobacco smoke and accidents or violence
related to alcohol consumption.?¢ Indirect negative externalities include the public
healthcare costs for treating diseases and disabilities caused by these harmful products,
as well as the loss of productivity caused by premature morbidity and mortality.?” 28 2°

Recently, the debate on negative externalities has taken practical dimensions in
the context of NCDs prevention in Brazil. On the one hand, there is a growing movement
advocating for the taxation of sweetened beverages in the tax reform that is being
discussed at the national level, using the concept of negative externalities as a key
supporting argument.*® On the other hand, a few years ago the Attorney General's Office
of Brazil (4ddvocacia-Geral da Unido — AGU, in Portuguese) filed a lawsuit against the
largest cigarette manufacturers in Brazil, both their subsidiaries in the country and their

parent companies abroad, to uphold the right to health and recover healthcare costs

associated with cigarette use. In doing so, AGU also employed the concept of negative
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Health, National Cancer Institute; and Geneva, CH: World Health Organization; 2016.
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externalities.®! The use of concept of negative externalities in public debate has thus been
twofold; sometimes in the tax context and in other times in the civil liability context,
where litigation has sought to address diffuse damages at a population level.

The first instance refers to health taxes, defined by the Pan American Health
Organization (PAHO) as “taxes on products that have a negative impact on public health
(for example, taxes on tobacco, alcohol, sugary beverages, and fossil fuels)”.’? This
regulatory tool produces several positive outcomes, such as a healthier population and
revenue for the government budget®. It is important to highlight that this revenue may or
may not be allocated for a public purpose related to the impact of harmful products, and
that the actual revenue and its use should not affect the definition of the tax rate.>* This is
so because the primary objective of health taxes is to reduce the consumption of harmful
products to an optimal level —while also generating revenue, as with any tax—, but they
do not aim to recover any past or prospective costs for the treasury.®

The second instance relates to civil liability through litigation, which rests upon
the elements of conduct, damage, and causation (and, in the case of subjective liability,
also the element of fault).2® 37 Ideally, one could argue that civil liability through litigation
would serve as an incentive for companies to internalize the negative externalities of their
economic activities: assuming they would incur on civil liability for the damage caused

by their products,®® these companies might raise prices to cover residual marginal costs.>®
Y p p g p g
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2019.

36 Gomes, Orlando. Responsabilidade Civil. Rev, atual. e ampl. Rio de Janeiro: Forense, 2011, p. 70-81.

37 Tepedino, Gustavo; Terra, Aline de Miranda Valverde; Guedes, Gisele Sampaio. Fundamentos do
Direito Civil: responsabilidade civil. V. 4. Rio de Janeiro: Forense, 2020, p. 8-9.
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894, 2014.

39 Griffith, Rachel; O’Connell, Martin; Smith, Kate. Corrective Taxation and Internalities from Food
Consumption. CESifo Economic Studies, v 64, n 1: 1-14, 2018.


https://www.conjur.com.br/dl/inicial-acp-agu-cigarro.pdf
https://iris.paho.org/bitstream/handle/10665.2/52386/OPASWBRA20073_por.pdf?sequence=1&isAllowed=y
https://iris.paho.org/bitstream/handle/10665.2/52386/OPASWBRA20073_por.pdf?sequence=1&isAllowed=y
https://iris.paho.org/bitstream/handle/10665.2/52386/OPASWBRA20073_por.pdf?sequence=1&isAllowed=y
https://iris.paho.org/bitstream/handle/10665.2/52386/OPASWBRA20073_por.pdf?sequence=1&isAllowed=y

40 However, in practice, this is often not the case because companies are aware of the
hurdles that public and private plaintiffs face, such as long and costly litigation involving
complex corporate structures (partly designed to shield defendants from any
compensation claims).

Looking at the very concepts of health taxes and civil liability, it is evident that
they are distinct and can even be complementary. This becomes even clearer in light of
their objectives and temporal considerations.

Regarding objectives, in the case of health taxes, there is a primary extra-fiscal
objective beyond the typical revenue-raising that is common to all taxes. This refers to
“the financial activity carried out by the State without the primary aim of generating
resources for the treasury, but with the objective of regulating or reordering the economy
and social relations”.*! In contrast, civil liability seeks to restore the legal-economic
balance that existed before the harm occurred giving rise to damages. In this sense, the
principle of restitutio in integrum prevails; the main goal is to return the victim(s) to their
state before the harm and damages occurred*. If this is not possible, compensation then
becomes necessary.

In relation to the temporal considerations, health taxes operate under an ex ante
logic, because tax collection depends on the existence of prior legislation. Therefore,
taxation is generally forward-looking.** Conversely, civil liability follows an ex post
logic, aiming to restore the status quo ante. It is essentially backward-looking (with some

exceptions, such as punitive damages, based on ideas of redistribution and deterrence).**

IV.  CONCLUSION

In conclusion, health taxes and civil liability are distinct, potentially
complementary legal mechanisms in addressing modifiable NCDs risk factors. This is
even clearer when examining their conceptualization, with an emphasis on objectives and

temporal considerations. For this reason, health taxes do not exempt companies from

0 Levmore, Saul. Internality Regulation Through Public Choice. Theoretical Inquiries in Law, v. 15:
447-469, 2014.

*1 Falcdo, Raimundo Bezerra. Tributagio e Mudanga Social. Rio de Janeiro: Forense, 1981. P. 48.

42 Cavalieri Filho, Sérgio. Programa de Responsabilidade Civil. 9a Edigao revista e ampliada. Editora
Atlas S.A.: Sdo Paulo, 2010. P. 13.

3 Constitui¢do da Republica Federativa do Brasil, art. 150, 1.

4 Cavalieri Filho, Sérgio. Programa de Responsabilidade Civil. 9a Edigio revista e ampliada. Editora
Atlas S.A.: Sao Paulo, 2010. P. 98.



being held accountable in court for the damage caused to society by their harmful
products. In this context, the use of the concept of negative externalities does not blur the
legal basis for either approach; rather, it strengthens both.

This is especially true through the lens of the PPP, which underscores the
complementary nature of fiscal and civil measures. Consider environmental protection.
For instance, through the adoption of command-and-control measures aimed at reducing
pollution, along with the taxes and fees associated with these measures, polluters are
incentivized to reduce their emissions. Nonetheless, if environmental damage occurs, the
PPP serves as the basis for holding the polluter accountable, triggering civil liability to
ensure full reparation of the damage and thus promote the complete internalization of the
negative externality imposed on society.

In the field of health, particularly regarding the modifiable NCDs risk factors, this

conceptual clarity is crucial in advancing the internalization of negative externalities.
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